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$o\re it eras s seat© factors s one being the gynsnaelwi »** net 
fchet the gyBjjaasiws fit Howard High was not a good, g^tittasiufli 
~~ it was a fine g^Mjasiiaa^ hut that It was overcrowded* 
and would be overcrowded because of the muribox* of student 


ending 
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program 0* v.mprovtng the conditions in Howard High. School'# 
and we shewed that Howard High, School was going to he enlarged 
He also showed that there was going to be a school built in 

t ••• 

ti;c County , another school in Middletown for negroes , which 
is not In the record, but I would lihe to say to the Court. 1 * 
chtut to be completed at a cost of $1, 350, 000, end we we? 6 
to. show that the students at tu Howard .High School h 


grades were going to be transform Ct to 


her school Icnomi as the Bancroft ; ci 
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The other ease had to do with m elementary school 

in what Is known as Hookessln, School 10 ?, is the school fox 

colored children, a tvo-room school, having 44 pupils, 
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Number 29 la a four-room school having 111 pupils * 

There are two teachers In .107 J there are four teachers 
in 29, 

In that case, travel, with respect to travel, no hue 
transportation waa provided the plaintiff, although" there 
was bus transportation provided for white children, 

In that case It /Was held that Wf receives equal or 
greater support now, and it did receive equal. and greater 
. support at the, t time of the hearing, although there? was evi- 
ck nee that prior thereto the colored school did not receive 
oqurl support, which,, perhaps, made for the disparity in the- 
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■ t.v intenance and upkeep of that particular school. 

Both buildings — both are brick buildings ; both are 
substantially constructed, so that the court in the' case 
involving the elementary schools which, have classes from the 
f irst grade to the sixth’ grade, held, there was disparity In 
value, in upkeep, in exterior painting and floors*, in toilet 
"'■"facilities', "fir© M2:ard7”^dltorium'und cub todta'l'" , ¥ervlcest 

’•v 'coxtei* 'ilr.z tv.rj it ms for disparity,** wna 



equal aootrino, m order to correct. the inequalities that 
exist. ’ ' . 


The defendants show the court that there was under way 


In the City of Wilmington, as- X. stated before, a far-renohi: 


program for the improvement of facilities in the Negro 


schools 
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Justice Frankfurters flat is right, 

Mr* Youngs And it would also prevent, #*,****],,* t 

from voting for particular allotments for parti- ■ / 
■salar school districts : t not knowing whether they can maintain 
the s eparate -hut-equal phase of it or not, . ■ 

Justice Frankfurters ' i may he wrong, hut I dhould aerr.t 
that it Is almost Inevitable that the conditions' in the. varS.ov-6 
districts would not he Identical, and therefore dif f erentit t5 or. 
would he almost Inevitable, and the claim that the two colon. ... 
mid white schools are. not the same would almost inevitably 
be made, and .-it would have to be. decided with proper refor- 
once -to each set of . oirciunatances » 

- 'Mr* Young; I absolutely agree with you, sirj t abso- 
lutely agree, but what X contend is thtoi that In a State 
which recognizes the a eparat e -but-equ^ 1 doctrine , where . • 

■ih equalities exist, and it can be shown that those Inequali- 
ties can te corrected, let us say overnight or. within. a bosk, 
to make an order that the Negro ohlldreh shall' be admitted 
Into the whit© school indirectly saying 

i segregation. 

Justice Frankfurters Am X to infer that jm think that . 
the thrust of . the t court if that if 
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•ifford them equal opportunities and equal facilities and X this 


that that would merely he an oblique way of striking down 
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As .X understand it myself, when your Supreme Court came 

to review the decision of the Chancellor, it- said, that inaamuol 
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as his finding of. fact is irrelevant, it was not going to 

review it, 'Therefore, we have a finding of an inferior court 
specifically) not reviewed "by the highest court of the state. ' , 
The chancellor fotod that on his, appraisal of the evidence . 
Insofar as X t® concerned it may well he that your Supreme 
Court might not have reached that conclusion, and might not have 


might not have 


,’eighed the evidence that the Chancellor did 


we have not « 
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case, what, we haw in' 


Kansas case, -a finding of fact which hinds' he, hec? 
X know your Supreme Court might have disagreed ititl 
chancellor, and then we would he -in a position mbm 
court said that the evidence does not yield to the 
that the Chancellor thought it yielded. >•; .: 
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^ Heeds It is on page kb, ' 

Mr * Youngs On page. 5? the court oast as^ 
Supreme Court * two 


'Mm Delaware 


matters upon which, perhaps , . ' ■ , 
the Injunction could h&ve. been or the decree could have been , 
handed ton/ but salds 

!! But we prefer to rest pur -decision upon another 
ground. With deference to the decisions In the Briggs and, 
Baris cases,, which we have carefully examined and ceaisMcred 
we cannot reconcile the denial of prompt relief with the 
' . pronouncements of the* Supreme do art of tX 
1 1, as we have seen, the 'right to ecjui 
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chancellor*, affirmed by the supreme Court of the state* that 
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Mr. Youngs , X do not believe do. I think 
fully cognisant of. the equal protection clause 
Amendment, and that they were aware of the Sou; 
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Dasis ana the interpretation of the equal protection clause 
of the Fourteenth Amendment and . that is the way' the Delaware 
Supreme Court found that ho ruled, and thought that it mn 
proper because it was a matter of compulsion where 'there is 
such a finding. 


of course, there was much more that I would 


like to hare brought to the Court's attention, ' I know It would 


ible for m to review the eases on the question of 
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I think the basis was in Delaware 
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puhli c q clods ' an til 


the year after this Court decided 


Pleasy v« Ferguson* ' — ' 

. Apparently, the Delaware legislature^ which has the amend- 


me.nt of the -Delaware Constitution 


successive legislatures **« .apparently the Delaware LogtaXa- 
felt that there was warrant in Flossy v* -Ferguson for -a ■so- 


called- separate but equal doctrine 


separation of the iegro and white in 


baser! on any rational consideration* - 5 

At the trial of the case •evidence was 
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Secondly* lie says, the state does it; thirdly it is -i 
just the discriraina tipis', it is discrimination of very long 


sirs, I sax that the Chancellor f s finding of fact 


Xt Is our ylev that that finding survives* sM h®mm& m 


did not give legal effectuation to a 


tiers' to such a finding 





in, for example, the' Sipuel ease and the MeLsurtn case 


In those eases this Coart did take into account t 
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would gat if the 


Justice frankfurter* That is what 


deeraa was 


13a?. Bedding *. They would get it, -sir, but they would get 
It under the shadow of the threat of the Attorney General 


that the moment he has shown to the court that facilities are 


equalised they would then be ejected from the schools. 
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The Chief Justice; Was it the threat of the Attorney 


General.. oj? was that the condition stated by the Court? 


Well, the Attorney General now 'threatens 


The Chief Justices X say 


X say that Is the explanation of his 


appearance here 


The Chief Justice 


abort said? 


Mr, Bedding s Yen, the court said that. 
The Chief Justices And he held that it 
and motions might be made If conditions were 


The Chief Justices Isn’t that what its,® court said? 

Mr, Reddings That is correct, sir*'. 

Justice Frankfurter? Bid the court say that they W*li 
exclude those children’ If new arrangements; mm m&*t M$ tin* 
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no reason 


. Hr^-.Qmentoergt And under the Four fceenih AmendESont:*---:--:- .1- ... 

Rustic© Jackson*. When you cay that the Attorney General 1 © 
plan- for a gradual correct Ion of this situation Is ixBpotalblo, 
it baa to "be don© all at oncei . ' ! 

Y Mr* . Greenberg: ' Tha t is -our riexf, . 7 


First of 


'.does' not afford the 'right .and, « 


of all, as I intend to come ■ to . In a »o»nt. 


rmo"'Sb 


occur' at any time ill tbs;. future. 
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He behaved the 


should -behave, in the way of balancing the 


one side as ' against an immediate relief on 


■Mr. Sjree^berg? ■■••-But there io he show 
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St 'is difficult to see how a court 


could effectively supervise .and 


of state funds in a matter .committed 


ive discretion of the school 


%j$ c haneellor wrote .similarly tha t;h© did not see. how. he 
could order the state to- put into effect the equalisation whioft 
the Attorney General suggests 'this Court should order the state 
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.program tn Nen 


provides for a four-year high, school In tliddietoTO ithidi 
is under way non* and we are Just waiting for materials 
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until that is completed,” 
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But it nowhere indicates what effect that will have. This 

is 30 miles south of where respondents live , It in no way 
indicates what effect that will have on respondents 1 ©ducat Ion* 

i r . I T ' #» 

He then in the elementary school case refers to pages 
R-59 to 62 , where it is stated that until recently the white 
elementary school was favored in the receipt of public funds , 
and that that inequality has been eliminated > and on page 62, 
there ts\the statement that, speaking of the fact' that the 
inequality of funds had been- eliminated., "the burden was clearly 
upon the defendant a to show the extent to the remedial 

legislation had improved conditions or mould improve them in the 
near future . This the defendant a failed ho do. It is natural 
•to suppose that. with the equality of funds any substantial 
disparities will shortly b© eliminated, but- wo W»t talcs the 


record 'as" It was 


below 


And that only refers to the equalisation of teachers in the 
two -schools . It does not refer to any other disparities . 

As Mr. Redding Indicated, Your Honor, It is our ooateirtloa 


in "this case 


the Attorney C 


case and from, the express provision in ti 


Supreme court off 


this litigation la open to 
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they believe, may become equalised. 

Now, If the physical- ■facilities mre all that ^er© " 
involve cl in this case., it would be our contention that this 
merely might be another unfortunate burden that these respond©] 

. • ' t 

have to char solely because of their race. But where the 
record proves that the injury from which the right flows will. 
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exist in segregated schools so long as segregated schools 
'exist, we submit that, this Court should recognise these, facts 
and assure the respondents* admission .permanently. 

Justice Black: Bo you say that the record shdws that? 
What are you depending upon? fee findings? ^ * :v ' 


Mr. Greenberg s We are depending upon the findings 

/ ‘"r 

and the -evidence upon which the findings sere made. 

Justice Black: - Do you take the position that the i 

affect the matter generally, or only in Delaware? 

Mr. Greenberg: The findings expressly referred to 


Delaware, Your Honor, in our Delaware 


tty. As to the othatf 


states, X have read the record in some of these other .states. 


and there Is similar evidence.' But speaking of the Delaware 
case, the findings refer to Delaware specifically, and indeed, 
by our witnesses there was a very heavy emphasis upon the fact 
that these Delaware Children wore examined -by one of America.* a 
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Mr 4 All we can say Is that whatever con- 

sideration ms: given to the matter by the Delaware court, 

fact that segregation injured these" cfal^Ld: 
at. I assume your Honor Is referring to,: 1 


added up to 


That is true 


subtle 
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that tfa& Chancellor was able to view these . ^tnesaeft, and. ■ ■ 
to - the extent that the cj?os s-exaiaitisttioR a£fe.4$»d their ' v 
testimony,: and to the extent that the Supreme Court of 
Delaware felt that the. abolition of segregation would bav^-any 
untoward effect, none of that weakens this testimony at all. 


because In fact segregation was abolished as far as these . j 

particular children were concerned, and they are now attending 

...... / ‘ 

the schools v _ ' - , 

^ Justice. Frankfurter t I 'do,, not mean to raise the question 
of testimony. All 1 am saying Is that I do not have a record, 
such as I would have if 1 merely had the Chancellor^ findings 
• or if the Supreme Court had said, n ¥e agree with the 
,Cha.ncellor« n : 


Mr* Creenberg: I agree that If more' people ted. 


reviewed this 


Justice Frankihrters Hot more £ the very simple fact, the 
fact ...that the Supreme Court - said, inasmuch as m deem this , 
immaterial, we do not review it, and therefore' we have merely 
a finding of an intermediate court,, as to which 1 know not 


what the highest court of Delaware would have 

. / 

reviewed it*. v --,: " 

Justice Black* Did you say that the chi: 

attending these schools ? f ■ ' 
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oouM not get 'in* -that xt warn axsrupw ww>bvuw**«’« 

"Mr. Greenbergs . _ The ‘ Attorney General of Delavftffe applied 
for a stay of execution, but It was not granted to Ma, One 
of the reasons was that he applied , too late, and another reason 
vae 'that to grant the stay would be inconsistent with the man- 


date. ■ ■ j 

. And so; for the reasons that 'Mr. Redding has submitted, 

particularly for those. reasons,, because we feel that our 
Respondents! “rights can be more fully protected and more 
protected In that way, we urge that this Court 
affirm the judgment below, and assure that the respondents 
stay in the schools to which they have been admitted and 
which they are now attending will be on© . TJinharaaoed by flats 
litigation, and attempts to segregate- them once more. 

, (thereupon* at 3*50 p.au* th© argument was concluded. 



